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THE RETIREMENT BENEFITS DFTHEMEHMMGI
THE INTERNATIONAL SETTLEMENT AT SHANGHAI, CHINA

In 1844 Caleb Cushing signed the first treaty between China and
the United States which granted to American citizens in China exemption
from the operation of Chinese law and subjected them to the Jurisdiction
of American courts. The International Settlement at Shanghal was the
outgrowth of this system, called extraterritoriality, which was created
by this treaty and other treaties signed by China and several Treaty
Powers. The United States, Great Britain, France and eleven other
Fowers were parties and adhered to the comstitution of the International
Settlement, known as the Land Regulations. This Settlement was an inter-
national corporate entity and protectorate which had bteen sponsored and
protected by armed force by the United States, Great Britain and the
other Treaty Powers for almost a hundred years.

The valuable asesets of this wealthy internatiomal city were held by
the Shanghai Municipal Council on behalf of all the residents of the
city. They were not the property of the American, British or Chinese
B Governments who had no direct authority or control over such assets.

The International Settlement was administered under the segis of the

'Ml‘-'w-nbrlm-bu; elected by the taxpayers and known as the

Municipal Council, This Council was only an honorary body.

dminietration of the Internaticnal Settlement was carried on by

than ten thousand civil servants of all nationalities who made

ermanent staff of the Fire Brigade, the Public Works Department,

‘ 1] ' partment, the Public Health Department, the Secretariat
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monthly to partly secure their retirement benefits. At the age of fifty-
five, unlese otherwise ordered and after a certain number of years of
service, all employees were retired on pensions.

On January 11, 1943, the British and American Governments signed
treaties with China, which provided, inter alias, for the rendition of
the International Settlement without the necessary and essential safe-
guards to protect the vested interests, lawfully acquired under the old
treaties, by the Settlement employees and also by business and religious
organizations, although they had bteen warned against such action by the
Commission on Extraterritoriality and the Report of Mr. Justice Feetham.
Nevertheless the British and American Governments made these treaties
and thereby deprived the Municipal employees of their retirement benefits
which they had honestly earned,

The action of the British and American Governments in signing away
the rights of the former employees of the International Settlement was
not only illegal but immoral for the following reasone as more fully
demonstrated in the attached memorandum, namely:

(1) The Land Regulations were a multilateral agreement which could
not be modified by Great Britain and the United States alome but only by

Joint action of all the parties concerned.
(2) The lisbility of the Shanghai Municipal Council to pay the
_ retirement benefits of the employees of the Shanghai Municipal Council
.. m:r.gmﬂ to the Chinese Govermment without the consent or knowledge
- have deprived the former employees of the Shanghai
nc al] »ﬁlﬁrhm remedies except the right to request
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Advisers. In case of disagreement among the members of the Commission and
the Foreign Advisers, the dispute was to be referred to the Embassies con-
cerned and the Chinese Foreign Office for discussion and settlement.

The Liguidation Commission and its Forelgn Advisers held many meetings but
were unable to arrive at any agreement because the Chinese Government was
not sincere in its efforts to honor the cbligations it had assumed by the
Sino-American Treaty of 1943, The whole matter was then referred to the
Embaseles concerned and the Chinese Foreign Office. Negotiations ceased
in 1947. In the meantime the Nationalist Government has fled from the
mainland of China and certainly will give no further consideration to
these claims and the unrecognized People's Government has repudiated

the Sino-American Treaty of 1943,

The British Government has accepted the realities of the situation
and has paid the retirement benefits of the British employees along the
lines of a scheme prepared by the Foreign Advigers of the Liquidation
Commission.

Early in 1928 the then American Consul General at Shanghai, who was
also Senior Consul, brought to bear tremendous pressure upon the under-
signed to enter the employ of the Shanghai Municipal Council in order to
alleviate a tense situation arising out of the rendition of the former
International Mixed Court at Shanghai. The Consul General insisted
that he should accept the position offered, contending that he wes the
.ﬂ, wm lavyer in Shanghai with sufficient knowledge of
ge to cope with the new situation created by the rene
1 Mixed Court. Strong arguments, such as
ice to his Government, to the Foreign Service
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During the unsettled years between the Sino-Japanese Incident of
1932 and the Second World War in 1541, he endeavored to resign seversl
times but each time he was urgently requested not only by the repre-
sentatives of his own Government but alsc by those of other Governments
having treaties with China providing for extraterritoriality, to remsin at
his post. ﬁﬁ a result of this he was interned by the Japanese for two years
and eight months, being denied repatriation, although his wife was per-
mitted to leave, because he was suspected of being a secret agent of the
United States.

After he was released by the Japanese he was employed by the Department
of State to assist in the negotiation and translation of the Sino-American
Commercial Treaty signed in 1946. When this work was ::::rmplﬁed he returned
%o the practice of law to recoup his fallen fortunes. In 1951 he was in-
carcerated by the Chinese Commumnists for sbout 164 months on false and
trumped-up charges of being an American epy principally because he had
worked for the Shanghai Municipal Council and the Department of State.

Now at the age of 60 years, he finds himeelf without either retirement
benefits or law practice. The experiences of the undersigned are related
in four articles in the Saturday Evening Post entitled "1 Returned from a
Red Death Cell" and were published in the issues of January 1Tth, 2Lth
and 3lst and February Tth. Other American employees of the Shanghai
Municipal Council have suffered eimilar experiences., Some were interned
by the Japanese; some died from deprivations; while those remaining alive
Tind themeelves old and impoverished. Although the undersigned has no

v gt B o b : mmrMﬂmWmemcim
. e to see them obtain the same treatment as himself.

over a period of seven years, the subject of

__':1_: Argumen with the Department of State,

propriate legislation by Congress
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to rectify a grave and serious injustice inflicted upon a group of
patrictic and loyel American eitizens.

The total amcunt to pay the retirement benefite of the former American
employees of the Shanghal Municipal Council, including superannuations,
Bums necessary to fund pensions, gratuities, back pensions and pay and
interest 1s $396,583.12. An itemized statement of each claim is attached.

In view of the foregoing it is respectfully requested that Congress
give favorable consideration to the attached draft of & Bill.

Robert T. Bryan, Jr.
Former Municipal Advocate and Legal Adviser
to the Shanghai Municipal Council

Attachments:

1. Memorandum

2. Extract from Morcher Document

3+ Itemized statements of amounts due
k. Names and addresses of employees
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M EMORANDTUDM

regarding

THE RETIREMENT BENEFITS OF THE AMERICAN EMPLOYEES OF
THE INTERNATIONAL SETTLEMENT AT SHANGHATI, CHINA

INTRODUCTION: The purpose of this memorandum is to demonstrate thet the

United States of America should pay the retirement benefits of the former American

employees of the International Settlement at Shanghai, China, which they have lost
88 a result of the Sino-American Treaty of 1943. In order that the reader may

thoroughly comprehend the facts involved, it is advisable to discuss at some

length the follewing subjects: (1) Extraterritoriality; (2) The Legal Status of

the International Settlement at Shanghai, China; (3) The Sino-American Treaty of

1943 and 1ts consequences; (4) The Morcher Document and the Liquidation

Commizsion; and (5) Correction of Injustice.

EXTRATERRITORIALITY: As the Internaticnal Settlement of Shanghal was more
or less an outgrowth of extraterritoriality, it is necessary s in discussing
problems relating to that Bettlement, first to understand the nature of extraterri-
toriality. The United States of America, Great Britain, France, Japan and eleven
other Treaty Powers formerly had treaties with Chine which removed their nationals
from the juriediction of Chinese Courts and subjected them to the judicial control
of their own Consuls or natiocnal courts established in China, which applied their
own netional law. This system was originally created by the General Regulations
of Trade signed by Great Britain end China in 1843, as & supplement to the Sino-
British Treaty of Manking signed in 1842, Thereafter fourteen other mations

acquired the same rights as Great Britain by virtue of treaties entered into with
China. The e f extraterritoriality was 8killfully defined by Caleb Cushing

{no. -;1r. ricar Treaty of Wanghsia of 18Lk, Cushing predicated
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Christian and Mohammedan countries of the Levant where 1t had existed for some
five centuries, y

Caleb Cushing in his now famous "Rationale of Extraterritoriality” said:

"Ihe states of Christendom are bound together by treaties which confer
muitual rights and prescribe reciprocal obligations. They acknowledge
the authority of certain maxims and usages, received among them by

common consent, and called the law of nations; but which, not being fully
acknovledged and cbeerved by the Mohammedan or Fagan states, which occupy
the greater part of the globe, is, in fact, only the international law of
Christendom. Above all, the states of Christendem have s common origin,
& common religion, a common intellectuality; aescciated by which common
ties, each permite to the BubJects of the other, in time of peace, ample
means of access to its dominions for the purpose of trade, full right to
reslde therein, to transmit letters by its mails, to travel in its
interior at pleasure, using the highways, canals, stagecoaches, steam-
boats, and railreads of the country as freely as the native inhabitants.
And they bold a regular and systematic intercourse as governments, by
meane of diplomstic agents of each, residing in the courts of the others,
respectively. All these facts impart to the states of Christendom many
of the qualities of one confederated republic.

How different is the condition of thinge out of the limits of Christendom!
From the greater part of Asia and Africa, individual Christians are
utterly excluded, either by the sanguinary barbearism of the inhabitants,
or by their phrenzied bigotry, or by the narrow-minded policy of their
governments. To their courts, the ministers of Christian governments
have no means of access except by force, and at the head of fleets and
armies. As between them and us, there is no community of ideas, no
common law of pations, no interchange of good offices; and it is only
during the present generation that treaties, most of them imposed by force
of arms or by terror, have begun to bring down the great Mohammedan and
Fagan governments into a state of inchoate peaceful association with
Christendom,

To none of the governments of this character, as it seemed to me, was it
safe t0 commit the lives and liberties of citizens of the United States.
In our treaties with the Barbary States, with Turkey, and with Muscat, I
had the precedent of the assertion, on our part, of more or less of
exclusion of the local juriediction, on conformity with the usage, as it
is expressed in one of them, cbserved in regard to the subjects of other
Christian states." 2/

The first treaties made between China and the "Treaty Powers" did not result
in permanent friendly relastions because the "Treaty Powers” felt that China had not
lived up fully to its treaty cbligations and a period of friction followed ending

sult was another group of treaties in 1858-1860 which, together
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ternational Relations of the Chinese Empire, Volume I,
1 Forelgn Relations 1930, pages 176-200. This book was
nc of Forelgn Relations of which the former Secretary
 President in 1930. It was printed in the United
ighted in 1930 by Yale University Press. It
partment publication known as Foreign
rred to as American Foreign Relations




with earlier ones, defined the status of foreigners in China. Another war arose
out of the Boxer Rebellion after which China in 1902-1903 signed further treaties
confirming extraterritoriality to the "Treaty Powers®.

The extraterritorial system in China worked in the fnllaﬂn;s mAnner:

"(1) Cases between Chinese and nationals of treaty powers are determined by
the tribunals of the defendant, and the law of his country is applied.

(2) Cases between two or more pationals of the same treaty power are
tried in the courts of that power and the law applied is that of the power
concerned.

(3) The Chinese police may arrest s foreigner but must promptly turn him
over to his nationmal representative for trial.

(4) Cases between nationals of different treaty powers are determined
by the suthorities and laws of the states concerned, according to their
egreements.

(5) Controversies between nationals of non-treaty powers and nationals
of treaty powers in which the latter are defendants, are determined by
the authorities of the treaty powers. When the national of a non-treatly
power ig defendant, jurisdiction is in the Chinese courts.

(6) In cases between the nationals of non-treaty powers and in cases

between such nationals and Chinese, Jurisdiction is in the Chinese
courts." 1/

In addition to extraterritoriality, the treaties granted to the nationals
of the "Treaty Powers" substantial rights, some of which were as follows: (1)
unconditicnal most-favored-nation treatment; (2) religious freedom and the right
to freely teach and propagate Christianity; (3) the right to navigate the inland
and coastal waters of China; (L) the right of missionaries to lease land in
perpetuity within the territory of the Chinese Empire; (5) the right to be un-
impeded by pew limitations in business or by monopolies or other injuricus
restrictions; and (6) the right of merchants to lease and hire land in places set
:‘Iﬂﬂn for their residence in a certain number of Treaty Forts.
Rt the Washington Conference on the Limitation of Armaments, the Chinese
, 1,- wﬂbih:tj.ml to extraterritoriality. The nations there represented
“lhd mrlr.'t- information concerning the administration of
nl:l.ns any agreements appointed & commission "to

al Jjuriediction in China, and into the

'l"

 of Judicial administration of China". 2/
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At that time civil war was rempant in China and the Chinese Government therefore
requested that the meeting of the Commission be delayed., The Commission met in
Peking in January 1926 under the Chairmanship of Silas H. Strawn, the American
Commizsioner, mssisted by the representatives of twelve additional Powers making
up the Commission: Belgium, the British Empire, China, Denmark, France, Italy,
Japan, the Netherlands, Norway, Portugal, Spain and Sweden. The report was signed
by the representatives of the Powers already mentioned and by the Chinese
Commissicner, Wang Chung-hui, Chief Justice of the Supreme Court of China. L/
The report emphasized the difficulties caused by the increasipg disorder
in China and noted the resulting decrease in the authority of the Central
Government and the assumption of power by the provincial authoritiee., The report
also mentioned that the instability of the tenure of administrative officials
rendered the continuity of legislative policy difficult and then came to the crux
of the problem: "One of the chief factors which militates against the normal
administration of justice in China today is the interference with the departments
of civil government by the military. The militery interference with the civil
administration extended to the judiciary, so that the independence of thils bramch
of the goveroment was in danger:-"irregularities in this respect”, the report
continued, "occur in the guise of the application of martial law which, however,
is declared without regard to legal evidence on the subject". Thereafter the
report found that it was well within the range of moderation to state that in
China there was no effective security against arbltrary action by Judicial or
military officisls with respect to life, liberty or property, and came to the
conclusion that it was "premature to relinguish extraterritoriality at this

time". 2/ :
X o= = . i" t '
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It is understood that, upon the relinquishment of extraterritoriality,
the nationals of the powers concerned will enjoy freedom of residence
and trade and civil rights in all parts of China in sccordance with the
general practice in intercourse emong nations and upon & fair and
equitable basis.

It is suggested that, prior to the reasonsble complisnce with all the
recommendations above mentioned but after the principal items thereof
have been carried out, the powvers concerned, if so desired by the Chinese
Government, might consider the abolition of extraterritoriality according
te such progressive scheme (whether geogrephical, partial, or otherwise)
as may be agreed upen.” 1/

Pending the relinquishment of extraterritoriality the modifications to be
made by the Fowers "in the existing system in the practice of extraterritoriality”
wvere to include the following points:-

"The powers concerned should administer, so far as practicable, in
their extraterritorial or coneular courts, such laws and regulations
of China as they may deem it proper to adopt.

As a general rule mixed cases between nationals of the powers concerned

as plaintiffs end persons under Chinese juriediction as defendants

should be tried before the modern Chinese courts without the presence of

8 foreign assessor . . . With regard to the existing special mixed courts,
their organization and procedure should, as far as the special conditioms

in the settlements and concessions warrant, be brought more into accord

with the organization and procedure of the modern Chinese jJudicial system ...

The extraterritorial powers should correct certain abuses which have
arisen through the extension of foreign protection to Chinese as well as
%0 business and shipping interests the actual ownership of which ie wholly
or mainly Chinese . . . (And should) require compulsory periodical
registration of their pationals in China . . .

Pending the abolition of extraterritoriality, the nationals of the povers
concerned should be required to pay such taxes as may be prescribed in
laws and regulations duly promulgated by the competent authorities of the
Chinese Government and recognized by the powers concerned as applicable
to their nationals." 2/

Although China had participated in the discussions regarding the relinquish-
ment of extraterritoriality, she was not satisfied with the report, end Dr. C. T.

Wang, Minister of Foreign Affairs, om April 27, 1929, sent identical notes to the

: ission on Extraterritoriality in China, Peking, September
Government Printing Office. Recommendations,pp. 107-109;
k: Chinese Commissioner, see China Year Book 1928,
reign Rclations 1930, page 181.
ience Review, Public Documents Supplement
ren :g;tﬂrll June 1929, pp. 538-539 -
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The United States of America replied to Dr. C. T. Wang's note on August 10,
1529, and among other things, stated:-

"The safety of life and property, the development and continuance of
legitimate and beneficial business depend in the last resort, in China

8s elsewhere, upon the certaimtyof protection from injury or confiscation,
by a system of known law consistently interpreted and faithfully enforced
by an independent judiclary. Where such protection falle, the life and
liberty of the individual become subject to the constant threat of unlawful
attack while his property suffers the ever-present danger of confiscation
in whole or in part through arbitrary adminietrative action. To exchange
an assured and tried system of administration of Justice, under which it

ie acknowledged that life and property have been protected and commerce

has grown and prospered, for uncertainties in the absence of an adequate
body of law and of an experienced and independent judiciary would be
fraught with danger in both of the foregoing respects. . . My Government
bids me add that it is therefore persuaded that the Govermment of China
will concur in its belief, based ms it is upon the facts set forth in
succeeding paragraphs,that the sudden abolition of the system of protection
by its extraterritorial courte in the face of conditions prevailing in China
today would im effect expose the property of American citizens to danger
of unlawful seizure and place in jeopardy the liberty of persons of
American citizens. . . . (The American Government) fully appreciates the
efforts which are being made in China to assimilate those western Juridical
principles to which your Government has referred in its note. But it
would be lacking in sincerity and candor, as well as disregardful of

ite obligations towards its own nationals, if it did not frankly point

out that the recommendations aforesaid (of 1926) have not been substantially
carried out, and that there does not exist in China today a system of
independent Chinese courts free from extranecus influence which is capable
of adequately doing justice between Chinese and foreign litigants. My
Government believes that not until these recommendations are fulfilled in
far greater measure than is the case today will it be possible for American
citizens safely to live and do business in China and for their property
adequately to be protected without the intervention of the Censular
Courts.”

The British reply was alsc sent on August 10, 1929, and obeerved that the
promulgation of codes embodying western legal principles represented only a part
of the task to be accomplished. Among other things the note stated:

"In order that those reforms should become a living reality it appears
to His Majesty's Government to be necessary that Western legal principles
should be understood and be found acceptable by the pecple at large no
lese than by their rulers and that the Courts which administer these lawe
- should be free from interference and dictation at the hands not only of
iefs but of groups and associations who either set up arbi-
egal tribunale of their own or attempt to use legal courts
ice of political objects rather than for the administration
ce between Chinese and Chinese and between Chinese and
A
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1 by the United States,
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it was ready to negotiate the gradual relinquishment of extraterritorial rights.
Great Britain and France mentioned the poseibility of medifying the existing
extraterritorial status and practice. 1/

China, however, was still unsatisfied and the State Council of the Hanking
Government issued a mandate on December 29, 1929, which inter alia stated:

“For the purpose of restoring her jurisdictional sovereignty, it is
hereby decided and declared that on and after (January 1, 1930) all
foreign nationale in the territory of China who are now enjoying
extraterritorial privileges shall ebide by the laws, ordinances, and
regulations duly promulgated by the central and local governments in
China.

The Executive Yuan and the Judicial Yuan are hereby ordered to instruct
the ministers concerned to prepare as socon as possible a plan for the
execution of this mandate and to submit it to the Legislative Yuan for
examination and deliberation with a view to its promulgative and enforce-
ment, "

Immediately after announcing the mandate, the Chinese Minister of Forelgn
Affairs distributed to the various legations & manifesto which stated:-

"The year 1930 is the decisive time, and the actual process of re-
establishing Chinese sovereignty by the abolition of extraterritoriality
begine on January lst.

The Chinese Govermment . . . . believe that there is no difference of
opinion between those Powers and Chinas regarding the principle involved;
and ie prepared to conslder and discuss within a reasonable time any
representations made with reference to the plan now under preparation

in Nanking." 3/
The manifesto was widely published as constituting the end of extraterri-

toriaslity as of January 1, 1930. The interpetation, however, placed upon the

manifesto by the "Treaty Fowers" was that 1t was no more than an expression of
desire by the Chinese Government to do eway with extraterritoriality in name and
in w: by legal process. It bhad not at that time issued the necessary laws
m to enforce abolition of extraterritoriality. The declaration of

Ture i - SRR ey
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Chinese Government aroused much interest and comment in the United States.

i

involved", said the New York Times of December 30,
ng nation can accept the one-sided abrogation of a treaty

treaties have no sanctity and may be denounced

the convenience of one of the parties to
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The New York World of December 31, 1529, stated:

"It 18 difficult to see what our own government . . . can do about it . . .

We can point cut . , . that China would be wiger in her own interest to

end the syetem of extraterritoriality gradually rather than to end it in

& rush ., . . . But beyond filing a protest against abrupt action, taken

against our advice and will, there is nothing we can do." 1f

The New York Herald Tribune of December 29, 1929, was more critical of
China for in an article it stated:

"With all good will for China we cannot submit to an abrupt, unilateral
closing of courts whose jurisdiction is due not to Chinese law, but to

an international agreement."

Washington issued no announcement but the Depertment of State seemed to
consider the Nanking declaration as only a statement of policy and expressed the
opinion that the treaty provisions then in force were the result of mutual agree-
ment and could be altered only by mutual agreement and that the status of American
in China would remain unchanged until treaties for the elteration of their status
were signed. This statement wes confirmed by Americen Consuls in China in a
circular issued to United States nationals, associetions, and corporations,
stating that the United States of America considered that the rights of American
natlionals, associations, and corporations hed not been altered, 2f

Between 1930 and the outbreak of the Pacific War in December 1541, a number
of satisfactory codes were promulgated but, unfortunately, were never put fully
into operation and the country remasined torn by civil strife and virtual wAr
with Jepan. The general conditions existing in China during that period sre a
matter of history end have been succinctly and clearly set forth by the Depart-

ment of State in its own publication, United States Relations with China. 3/

A repetition in this memorandum is unnecessary.
- Fipally and apparently without any further investigation ss to the readiness

,s.--; »‘ . ] mm relinquishment of extraterritoriality, the Treaty of
1943 between China and the United States vas signed, Article I of vhich reads as

of treaties or agreements in force between the
the United States of America which authorize the
iited States of America or its representatives to
Sslnters o
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the territory of the Republic of China are hereby sbrogated. Nationals
of the United States of America in such territory shall be subject to
the jurisdiction of the Govermment of the Republic of China in accordance
with the principles of internaticnal law and practice,”

LEGAL STATUS OF THE INTERNATIONAL SETTLEMENT OF SHANGHAI: The International

Settlement at Shanghai, China, wes and still is a legal corporate entity with a
constitution which is knmown as the Land Regulations, This constitution was in

the form of en agreement originally between China and Great Britain im 1845, which
thereafter became multilateral when on various dates, with the consent of China,

such agreement was agreed upon and adhered to by the United States of America,

Belgium, Brazil, Demmerk, France, Italy, Japan, the Netherlands, Norway, Portugal,
Spain, Sweden and Switzerland, 1}/ The Land Regulations were amended in 185k,

1869, 1899 and 1926.
At a meeting of ratepayers held on April 13, 1527, Mr. Sterling Fessenden,

the then Chairman of the Council, in his epeech said:

"Shanghai as a municipality was not created by and does not derive its
powers of government from the legislative assembly of any single state
or country, nor from the mandate of any single sovereign power. It was
created by end derives its powers from an agreement made between the
so=called 'Foreign Fowers' on the one part and the Chinese Government

on the other part.

This agreement, which for the want of a better name is known as the '"Land
Regulations', bas all the sanctity of & treaty, being as it is a solemn
and inviolable compact between sovereign nations.

substance and effect, although not in form, it is a treaty of the

In
highest class, being as it 1s not merely a bi-lateral agreement between
two sovereign powers, but an agreement to which many sovereign powers

are parties.”

‘The legality of the Land Regulations end By-laws as far as American nationals,
associations, and corporations were concerned was tested in 1881 in an action
brought before the American Consular Court by the Municipal Council against a
mpmm citizen, to compel payment of taxes. The defendant denied

were & legally constituted body possessing powers of taxationm
ﬂp.ﬂmmhnmwummmm

L_ « The plaintiffs relied for the legality of
stions of the Internstional Settlement at Shanghal

Ministers at Peking and approved by them
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in 1869. The defendant, however, disputed the authority of the American Minister
to make him in any way liable to the demands of the Shanghai Municipal Council at
Shanghei or any other such body. The Consul General sitting as Judge gave his
opinion that the approval of the Land Regulations and By-laws by the Minister and
indirectly by the Department of State had placed them under the sancticn of the
treaties and of the acts of Congress pertaining to foreign jurisdiction and that
Mr. Reid in choosing to reside within the International Settlement and to enjoy
the advantages of a well administered municipality had made himself liable to
pay his equitable portion of Municipel taxes. 1/ Upoo the same grounds, it
may be added, the legality of the Land Regulations and By-laws was upheld in
1887 on imstructions from the then Secretary of State, Bayard, 2/

In 1899 the Land Regulations were amended and spproved by the Consular
Body at Shanghai end by the Diplomstic Body at Peking, representing the Treaty
Powers of the one part and the Chinese Government of the other part. Again on
October 26, 1925, the Consular Body et Shanghal received a communication from
the Commissioner of Foreign Affairs, stating that the Ministry of Foreign
Affairs had agreed to a further amendment to the Land Regulations with regard
to Chinese being members of the Municipal Council. On being informed of this
communication, the Diplomatic Body authorized the Consular Body at Shanghei to
put the amendment into effect. This agreement between the Chinese Goveroment
and the Diplomatic Body constituted further and conclusive proof that the
Land Regulations were valid and binding upon the fourteen Treaty Powers
hereinbefore mentioned end the Chinese Government, 3/ Commencing upon page

63 of the Feetham Report, hereinafter referred to, a memorandum appears on
the Land Reguletions as amended in 1898 and brought into force in 1899, written
by J. R. Jomes, the then Deputy Secretary of the Shanghai Municipal Council,
1 Jones proves beyond the shadow of any doubt that the
| ...:.g:r' and yalid, and among other things, stated:-

- history given above it will be seen that the validity




Upcn being passed by the Ratepayers.

Upon being passed by the Foreign Consuls end local Chinese
Authorities and upon being confirmed by the Foreign Representatives
in Peking.

Upon notice of the new Regulations being given to the Tsung-11
Yamen and upon the waiver of the right of the Chinese Government
to give its sanction, such waiver being contained ip the letter
from the Tactai to the Senior Consul, on lst September, 1858,

and upcn the consent of the Taotal Teai Chun as contained in the
letter of 5th September, 1898, to leave the matter to the decision
of the Municipal Council and the Consular Body." L/

In eddition to this, the agreement providing for the establishment of a
Chinese Court in the International Settlement at Shanghal, China, which was alsc
a multilateral agreement signed on February 17, 1930, on the one part by repre-
sentatives of Brazil, the United States of America, Great Britain, Norway, the
Netherlands and France and on the other part by the Republic of China, prﬂvided
in Article 2 thereof that the Land Regulations and By-laws of the Internaticnal
Settlement were applicable in that Court pending their ﬁdnptiun and promulgation
by the Chinese Government, 2/

It is cogently clear from a study of the Land Regulations that Chipna did
not abandon her sovereignty over the Settlement but, on the other hand, expressly
affirmed it. OSuch affirmation of sovereignty is clearly made in the provistons
as to the issue of title deeds to land in the Settlement; y’ and in the provieion
for payment to the Chinese Government of an annual rent om "all land leased by
foreigners"; 4/ and further still the provision that any amendments or any
additions to the Regulations or any doubts as to their comstruction should be

consulted upon and settled by the Foreign Consule and local Chinese authorities,

subject to confirmation by the Diplomatic Body in the capital of China and the

Chinese Government. 5/
The Internaticnal Settlement at Shanghal maintained a Police Department,

- L -\.'.‘E.'-.

teer Corps (a militia to assist the police in preserving lav and order),

ls and reformat , 8 Fire Brigade, a Fublic Works Department, an Educational
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I, page 66
Feetham Report, Volume I, pages 63-67.
' pages €3 B 69 - Lend Regulations Articles 2 & 3.
] = ons mtﬁl‘ 'E-
‘ \ Article 28,




Department, a Public Healtn Department, a Secretariat, and a Legal Department;

L/ 1t bed a linited right of eminent dovain: 2/ it had authority to elect a
Council or Committee which committee, when appointed, had full power and
suthority to levy taxes and to sue for all arrears of taxes in the appropriate
courts. 3/ All the rights and property belonging to the Internaticnal Settlement
vested absolutely in such Committee or Council and to their successors in office.
L/ The Committee or Council could sue defendants in appropriate courts and be
Bued in the Court of Consuls having the same rights and cbligations which
private defendants had in proceedings at law or suits inm equity. 5/

No foreign government or any combination of foreign governments had any
Property rights in the assets of the International Settlement which, as already
indicated, vested absolutely in the Council. Article 11 of the Land Regulations
assigned to Consuls and Ministers of Foreign powere certain functions, The
Consuls are sometimes referred to in the regulations as the "Foreign Treaty
Consuls". There were fourteen povers exercising extraterritorisl rights and
the group of Consuls at Shanghai which dealt with questions arieing out of the
Land Regulations consisted, therefore, of Consuls-General or Consuls of these
fourteen powers. 6/ These "Foreign Treaty Consuls” constituted what was known
a8 the Consular Body at Shanghai, which met from time to time and was presided
over by the Senior Consul, seniority being determined by the length of service
in Shanghai. The Consul-General who bad been appointed to Shanghai first,
autcmatically became the Senior Consul. The Body had at the time of Pearl Harbor
a full-time paid secretary who acted es a liaison officer between the Consular

Body and the Shanghai Municipal Council.

The Treaty Powers acting through the Consular Body st Shanghei and the
Diplomatic Body at the Capitol of China had the duties and functions of: (1)
Mﬂ negotiations with the Chinese authorities with regard to questions
mm1mmh authority; (2) approving new By-Laws and

1l meetings of ratepayers; (3) establishing annually a

i
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fourt o. Foruign Comsuls, gemerally consisting of three members elected by the
Consuler Body; (4) performing certain important functions regarding the regis-
tration of land in the International Settlement; and last and the most important
of all (5) acting as the guardians of the "Council's Right of Government”. 1/

In brief, the International Settlement at Shanghai may be loosely described
a8 an International Protectorate which had been sponsored and supported by the
United States of America and the other "Treaty Fowers” almost from its inception
by diplomacy and even armed force. The United States of America had considered
the International Settlement at Ehanghal of sufficient importance to Justify its
participatingin the Battle of Muddy Flats at Shanghei in April 1854, to statiom
armed forces there for a short period in 1900; to send the Sixth Marines there
for a tour of duty in 1927; to send the 3lst Infantry there for a tour of duty in
1932; to garrison the Fourth Marines there from 1927 to 1941 and to devote to the
City an entire paragraph in the Sino-American Treaty of 1943.

The assets of the International Settlement were of great and increasing
value in the form of extensive areas of land, public sbattoirs, jails, markets,
hospitals, nursing homes, schools, wharves and jetties, stocks, stores and plants,
rights and interests in the public utilities and other investments, the wvalue of
which is difficult to estimate on account of fluctuating exchange, depreciation of
currencies, and increase and decline in the value of property. Suffice to state,
that the value greatly exceeded the amount of all its obligations and liabilities,
2/

The assets of the Council, as already indicated, were the property of the
corporate body and were held by the Shanghal Municipal Council on behalf of the
Mﬂﬁ-mm, wvho paid their rates and taxes. They could be levied

FRE
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el W’ﬂ superannuation funds of the Council's employees. They were
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rge number of foreign and Chinese employees, recruited
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for a career Seérvice, subject to good conduct and efficient work. They included
& large number of professionsl and technical men and women of high qualifications
8nd great experience. 1/ The Internationsl Settlement which these foreign and
Chinese employees helped to smdminister was & part of the port of Shanghai, which
is situated on a tributary of the Yangtsze estuary called the Whangpoo, meaning
¥yellow estuary. The Whangpoo is little more than a tidal channel penetrating
about forty miles into the interior where it drains off waters from a complicated
network of lakes and canals. A few hundred years ago this estuary barely existed
and much of the countryside North and East of Shanghai is the growth of the last
fev hundred years. In fact, the entire Province of Kiangsu in the extreme East
of which Shapghai is situated, is made up of the silt brought down from Central
Asia by the Yangtsze River. 2/ To the foreign trader in China, Shenghai was
until the rendition of the Settlement, an islet of security in a tumultuous
ocean of Chinese trouble - a place which had modern granite bulldings, electric
lighting, factories and warehouses, telephome service, a rule of law, personal
security, traffic control, luxurious hotels, clubs of all nationalities - in
short all the paraphernalia of "civilization". Prior to its renditiom, it

was one of the world's leading ports. Owver thirty million tons of shipping a
Year was cleared in and out of the port. BSome authorities placed it third to

London and New York. The whele hinterland of the Yangteze basin contained nearly

200 million people who depended upon it for a large part of their livelihood.

The Yangtsze valley is the Mississippi valley of China. If the Missiseippi flowed
into the Atlantic with New York at ite mouth, the pituation would parallel the
Yangtsze and Shanghai. Prior to rendition of the Settlement, "the great river"
brought down a wealth of trade which grew when peaceful conditions existed and
decreased when internal trouble increased. From the port radiated trade routes

HWMMmmm'imltthﬂmhdmw
" Roughly, it may be said that it was the distributing cemter for a coast line of

nt. This made Shanghai responsible for 40% of China's foreign
£ its transit trade. 3/

mﬂmm, Volume IV, pages 56-60.
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The National Government derived almost half of its entire Customs revenue
and & large proportion of the other revenue shown in its published budget from

and raised from the Chinese business community in Shanghai
probably by far the greater part of its domestic loans. The National Government
was crippled financially by the changes iu Shanghai which cesused these important
-8ources of revenue and loan funds to dry up and substantially reduced the large
contributions which the Govermment formerly received from Shanghai. L/ There
were centered in Shanghal vast vested interests of the natiocnals, associations,
and corporations of many nationalities. 2/ The businese and foreign community
and many of the Chinese community in Shanghai believed that if the Settlement
area were returned to China's comtrol there would be "widespread alarm, the
foundations of credit would be generally shaken, commerce would be paralyzed and

serious financial disaster would ensue". 3/
However, as some Chinese were urging the rendition of the Bettlement, Mr.

H. E. Arnhold, the Chairmen of the Shanghai Municipal Council on November 29,
1529, sent a cable to General the Honorable J. B, M, Hertzog, Prime Minister of

the Union of South Africa, informing him that the Municipal Council "faced by

the acute problem of reform in the Settlement . . . urgently needed the immediate

aid of an adviser free from previous commitments or bias, who combined Jjudiciaml

with sunicipal and political experience"”. _1|-_,|IF He then requested the South African
Government to place at the disposal of the Council the services of the Honorable

Mr. Justice Feetham, C.M.G. The message concluded as follows:

"Your Government, as the most detached from Far Eastern controversies,
is exceptionally situated to render this aid in unravelling the knot
at the centre of China's tangled relaticns with Foreign Powers. The
Council by unanimous vote, including American, British, Chinese and

Jepanese members, respectfully invites your immediate aid." 5/

General Hertzog replied to the Council's cable on December 2, in which he
M it s by the Council and stated that arrangements would be
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On December 6, the Council issued a press release on the subject of Mr.
Justice Feetham's impending visit to Shanghai, explaining the council's action in
issuing the invitation. The Press release, among other things, stated:-

Great Britain, with regard to the unl
relinquishment of extraterritorial privileges in China, th:EE:fm:il
bas fully appreciated the important relation of this policy to the
complicated problem of the future status of the International Settlement
during the transition period which must necessarily ensue before such
a policy can become fully effective, as well as the necessity of
devieing some constructive plan or scheme vhich, while giving full
consideration to the aspirations of the Chinese pecple, will at the
same time afford reasonsbly sdequate protection during this transition
pericd to the great foreign, commercial and business interests which
have been developed in Shanghai.

It has been unofficially intimeted to the Council by persons intimately
connected with government circlee that the Council might well take the
lead in formulating some such constructive plan or scheme, and that in
order to cbviate, in so far as possible ; any impression or suggestiom of
prejudice or bias with which any plan of merely local origin might
possibly be regarded in official and unofficial circles, it is desirable
that in formulating such a plan the Council should have entirely dias-
interested and open-minded advice of a high order.

This idea strongly appealed to the Council and after careful considera-

tion it decided by a unanimous vote, including the Chinese members,
to seek the services of an expert of international reputation thoroughly

to explore the subject and develop its practical possibilities.” 1/
Upon arrival of Mr. Justice Feetham in Shanghai, he wrote a letter to the

Council, dated January 15, 1930, in which he stated, among other things, the

following:

"I should like to make an earnest appeal to leading members of different
communities in the Internationel Settlement for their frank and cordigl
cooperation in helping, by the contributionms which they alone can make,
to provide me with material on which to base my conclusions on the
difficult problems which the Council has called upon me to study, and
which are of vital interest to all communities alike. An outsider com-
fronted with such problems is peculiarly dependent on such cooperation.

Further I would add this. The Council, as the suthority representing
the International Settlement, has called on me for advice upon matters

~ fundamentally affecting the future of that Settlement; and special stress
hag been laid in their invitation on the desire of the Council to obtain

" guch advice from someone who approaches the whole question from an inde-
D o without previous commitment or bias. In order that :;;d
tatus ‘independent enguirer may be fully recognized, I should be

T be understood from the first that the report which I am to
prepare for the Council is to be a report not only for the information

Council itself but also for the information of the general public.

k . L
in ¢ ion how much I
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E‘:hin;:::t:gu&r lﬁlﬂwm:hu:a that I shall be in a position to discharge
res ibl
g X !-f ponsible task which the Council has
In reply to this letter, Municipal Notificatiom Fo. 3925, dated January 22,
1930, was issued and reads as follows:
"Attention is called to the letter addressed by the Hon. Mr. Justice
Feetham to the Chairman of the Council and published in this issue
of the Municipal Gazette, In accordance with the suggestion therein
contained, the Council gladly extends an invitation to all public
bodies, asscciations and individuals of all nationslities to communi-
cate to the Hon. Mr. Justice Feetham at Room 341, Administration
Building, any informeticm or expression of opinion that may bear
upon the subject of his engulry.

When persomal interviews are desired, parties should first communicate
by letter addressed to Mr. Justice Feetham's Private Secretary.” 2/

In his report which he ultimately made in 1931, Mr, Justice Feetham cutlined
the scope of his inquiry and stated that his task was "not only to study the
actual conditions, economic, social, administrative and political in the Settle-
ment itself and the areas of Shanghai contiguous to the Settlement, but also to
form some general idea of the conditions prevailing in the enviromment to which
Shanghai belongs - that is, of the background, eccoomic, political and adminis-
trative, in the country at large, against which the special problems of Shanghai
have to be viewed before they are revealed in their true shape and proportions".3/

After his introductory remarks L/, Mr. Justice Feetham proceeded to outline
the history of the Settlement from 1845 to the date of his report in 1931. He
wrote at length upon the history of the Land Regulations subsequent to 1854 and
discussed the comstitution of the Internaticnal Settlement as embodied in the
Land Regulations then in force. 5/ He continued in the first volume of his
Report and discussed Chinese representation, the position of the Chinese under
the Settlement administration; the scope and organization of the Settlement

administration; the courts of law in the Settlement; freedom of speech, publicity

and prese; systems of government in adjoining areas; Shanghai as a commercial and
industrial port and center; Shanghai's position as & banking and financial center;
“tenure and land values in the Settlement and the fundamentals of security.t/

L SO

t volume of Mr. Justice Feetham's Report is the finest statement
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the histor{
rical background and legal status of the Internaticnal Settlement at
Shanghal which has ever been written.

In V
Olumes II, III and IV he continued to discuss the history and backsround
of the International Settlement and to make his findings and recommendations., A
summary of his cenclusions reads as follows:

"The conclusions to which I have come on
the broad i rendi
now be briefly stated as follows:- g o

I. The cbjections to rendition as & practiecal policy for immediate adopti
on
m cﬁ?ﬁrﬁheln:lng Rendition today would not only ‘b?fl.t.l to the 'security’
» from the point of view of business interests, is the vital feature
of the present Settlement regime, but would slso render impossible the
continuance of local self-government in any effective form. Rendition
will, however, ultimately be Justifisble and neceseary in order to satisfy
the naticnal aspirations of the Chinese people, and to enable the National
Government of China, by the exercise of its own authority, to provide for
the future municipal government of the Settlement. Renditiom, followed by
the grant by the Chinese Govermment of a Charter conferring rights of local
self-government on the inbabitante of the Settlement - foreign and Chinese -
whether as a separate self-governing unit or as part of a larger whole -
should, therefore, be recognized as the ultimate goal of future policy.

II. Rendition should not take effect until the following conditions have
been fulfilled:-

(1) The internal conditions of China, as regards establishment of the
eauthority of the National Government and maintepnance of order, must have
80 far improved as to remove any reascnable anxiety as to the future
defence of the Settlement against civil wer, or other external dangers
which may arise from local disturbances.

(2) The idea of the rule of law must take root in China, and be embodied
in & practical gnd effective form in the ipstitutiocns of the country; and
constitutional government must reach such a stage of development as to
enable the Hational Government to make by Charter adequate and durable

provision for the future administration of the Settlement on a self-
basis, and toc secure the inviolability of the rights granted

governing
under such a Charter under a judicial system which both guarantees the
independence of the Courts and enables them to enforce their decisioms.

(3) Political conditions in China must be such as to enable local self-
governing institutions to enjoy real independence within their owm sphere

of operations without being subject to the orders of the National Government,
or to the control of any Party organization occupying a privileged and
dominating position, such as that at present assigned to the Kuomintang.

(&) The Chinese community in the Settlement must acquire sufficient exper-
. ience in the working of representative imstitutions to enable them to assume
_ the major share of responsibility for the sdministration of the Settlement

M: reasonable prospect of success.

e 1;. inevitable that a long transition pericd should still intervene
 before - e conditions can be adequately fulfilled. Their fulfillment
1 inve 8 great process of transformstion. China's leaders have set
ves to accomplish such a transformation. But time is needed not ooly
¢ the fundamental changes required for the purpose of fulfilling
{tions, but also for testing the effective and lasting character
es, and to suggest that this double process can be completed
years is only to raise anticipations which are doomed
s transition periocd the present Settlement -
%Mlﬂﬂn, should be maintained
soperation between the Foreign and Chinese
changes should be introduced as are
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necess

in tmﬁ:iriﬂzrthe purpose of emsbling the Chinese to participate effectively
system a local self-government under some modification of the present
s tﬂn,h“ of thus paving the way to the eventful establishment of a new
e ased on a charter granted by the National Government. L/

SINO-AMERICAN TREATY OF 1943 AND ITS CONSEQUENCES: Article 3 of the Sino=
American Treaty of 1943 reads as follows:

"The Government of the United States of America considers that the
International Settlemente at Shanghai and Amcy should revert to the
administration and control of the Goveroment of the Republic of Chinma
and agrees that the rights accorded to the Government of the United
States of America in relation to those Settlements shall cease.

The Government of the United States of America will cooperate with the
Government of the Republic of China for the reaching of any necessary
agreements with other governments concerned for the transfer to the
Government of the Republic of China of the administration and control
of the International Settlements at Shanghei and Amoy, including the
official assets and the official obligations of those Settlements, it
being mutually understood that the Government of the Republic of China
in taking over administration and control of those Settlements wvill
make provision for the assumption and discharge of the official obliga-
tions and liabilities of those Settlements and for the recognition and
protection of all legitimate rights therein.”

It is & well recognized rule that treaties are subject to the same rules of
interpretation as other documents, and that International law applies. It 1s
fundamentsl and axiomatic, according to both International and domestic (as
distinguished from International) lsw that & multilateral agreement or treaty
cannot be modified except by agreement of all the parties signatory thereto or,
in accordance with the procedure laid down for modification .in the treaty or
agreement itself. 2/

We heve already seen under the heading "The Legal Status of the International
Settlement at Shanghai” that the constitution of the Settlement, the amended
Land Regulations, was in the form of a multilateral agreement which was agreed
upon and adhered to by China, the United States, and thirteen other Powers.
Before the United States of America could withdrav from this agreement, it was
pecessary that the matter be consulted upon and settled by the forelgn Consuls,

: ﬂ,ﬂﬂ‘h to confirmation by the Foreign Representatives and Supreme Chinese Govern-
ST m"ﬁw in Lend Regulation 28. The United States of America had no

. proper 1 in the Internationsl Settlement that could cease, but only the

= el -

duties, acting through the medium of the Consular Body
lomatic Body at the capital of China.
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A% Slreaty Initodted doe”of ‘the most iagortent or e Bitics ias the right
to act a8 one of the "Guardiens of the Council's Right of Government”, This right
and duty had been exerciped by the United States of Americs, in conjunction with
the other Treaty Powers, and with the full and complete knowledge and consent of
the Chinese Government, for almost one hundred years and could not cease by the
bilateral action of the United Gtates and China. This constructicn is confirmed
by the second paragraph of Article 3 of the Treaty which provides, inter alia,

t the Government of the United States of America will cooperate with the
Government of the Republic of China for the reaching of any necessary agreements
with other governments concerned for the transfer to the Government of the
Republic of China of the administration and control of the International Settle-
ment at Shanghai, including the official mssets and official cbligations of the
International Settlement, it being mutually understood that the Government of the
Republic of China in taking over the administration and cootrol of the Inter-
national Settlement at Shanghai would make provision for the assumption and dis-
charge of the official cbligations and lisbilities of that Settlement, and recog-
nize and protect all legitimate rights therein. If the rights of the Covernment
of the United States of America could cease without the copsent of the other
Treaty Powers coocerned, why was it necessary to provide for cooperation between
the United States and the Covernment of the Republic of China for the reaching
of any other necessary agreements with the other governments concerned?! FParagraph
2 of Article 3 makes it cogently clear that at the time the treaty was signed,
both the Government of the United States of America and the Government of the
Republic of China were fully aware of Article 28 of the Land Regulations, and
that it was the imtention of Article 3, paragraph 2, thet the Treaty Powers would
not hand over the International Settlement to the Government of the Republic of
China until such time as Article 28 of the Land Regulations had been complied with,

g ] T
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Government of the Republic of China and the United States apparently comsidered

of the War, the Republic of China with the
full Imowledge and consent of the Government of the United States of America took
over the control and administration of the International Settlement at Shanghai
“ﬁnmmmmumws with the other governments concerned,
Hﬂtﬂﬂllrdidthlﬂuwrmtnfﬁuﬂnitadﬂtntalufﬂmrlclhmufﬂlmdﬂmlﬂtt
nowledge of what the Government of the Republic of China was doing at Shanghai
in addition, supplied the Chinese army with air transportation from the
interior to Shanghai, so that such army could take over the International settle-
ment expeditiously, Not only did the Government of the Republic of Chine take
wwthtIntmtimantﬂmtntEhmmmi,hmitmuumedtnmmr
mwmcwmmwxmmum,mnummua
constituted one of the legitimate rights protected by Article 3 of the Treaty.
The officials of the Government of China only vacated the premises of these two
Public utility companies after strong protests were made by the United States
Embassy at Chungking. As we have seen, the Internstional Settlement at Shanghai ,
ﬂﬂm,m;wmﬂhwmitl“m:hlmmmmwmmm
huttnth.&mﬂihmiuhﬂlﬂmﬂ,inMﬂththupmﬂ:imuf
Article 11 of the Land Regulations. The Oovernment of the Republic of China hed
mmmmhﬁmtﬁ:hﬁmﬁimaﬂﬂmtﬂthnmmmgwm

proper procedure than 1t had to teke over the Shanghai Pover Company and the

Shanghai Telephone Company. Had the proper procedure for the abrogation of the

Land Regulations of the International Settlement been followed, undoubtedly the
s  of the employees of the Council would have been adequately safeguard-

Comme eircles it 1is not usual or legal for lisbilities
8 new debtor without the consent of the owner of the property
is rule is clearly set forth in Volume 5, Corpus Juris,
’ are cited:
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t not, unless

il Other party, either in the unmnc-t.'gnult: or
aseign the contract as to escape liasbility for the

sed upon him its terms. The
t, therefore, that certain nnntr&nrti are assignable is
= Hhiplinry ﬂﬁlzdp.tnthumh:: thutznﬂyiunutﬂqujmtumfﬂm
ract reon legate itg performance to ancther
the assignor, hmr,'rmu:l.ng liable to 1.']:|.?|:.I :

Proper performence by his assignee. Furthermore, whenever it
inferred from the nature of the contract or n-mlit- terms 1.'-'I1||ur;.=m:IIr
hp&rrhnrmnnn by a part intended, it may not be assigned
¥ him 80 as to require the other party to accept performance by the
assignee. Contracts not assignable under this rule ineclude contracts

involving relations of perscmal confidence, and contracts ealling for
Personal pervices."

This principle is not only the law in the United States of America but also the
law of the Republic of China for Article 301 of the Chinese Civil Code, when
translated into English, reads as follows:

"When & third person agrees with a debtor to assume the cbligations of

such debtor, the transfer is not effected as regards the creditor
unless such creditor has agreed to it."

The effect of Article 3, Paragraph 2 of the Treaty, as it has been construed
by the United States of America and the Government of the Republic of China, was
that all of the official sssets and cbligations of the International Settlement and
the duty to discharge such official cbligations and liabilities wes assigned and
transferred to the Republic of China, end implementation of the Treaty by making
agreements with the other governments concerned was unnecessary. The consent of
the Municipal Council, the owmer of the assets, and the American employees who had
contracts with the Shanghai Municipal Council was not obtained. Even if Article
28 of the Land Regulations had been complied with, the consent of the Shanghai
Municipal Council to the transfer of the assets, and the consent of the municipal

Wlhmtm:rnufthlumtmtumldhlwhﬂtnhnhtﬂmﬂhrnn
the transaction became legal.

It is & rule of lav that anyone who impedes or obstructs another's remedy
for the enforcement of & fixed or certain right against a third party will be held
Mﬁﬁmm“mm-ymlMﬂm1m3nfm
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Sino-American Treaty of 1943 ms it hms been construed, has deprived the former
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Council. Such employees sll had Letters of Appointment or contracts

:"" Settlement by the Covernment of the Republic
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TEE MORCHER DOCWMENT AND THE LIQUIDATION COMMISSION: The Morcher Document

VRS prepared by J.W. Morcher, the last Treasurer of the International Settlement
8t Shanghai, under e directive issued by what was left of the Municipal Council st
Shenghai, China, after V-J Day. A copy of the Morcher Document as it applies to
the former American Employees of the Internstional Settlsment at Shanghai is
attached and merked Appendix I. This plen determined the amounts dus to all
employees of the former International Settlement. The calculations, in accordance
with the Plan, were made by & staff consisting of former Settlement employees
working under the direction and supervision of Mr. Morcher and covered the claims
of all employees of the Shanghai Municipel Council regardless of natiomality and,
because it wes prepared under the supervision of Mr. Morcher, was designated as
the Morcher Document. The Morcher Document was based upon the termination of
services of the Council employees as of September 30, 1945, and included pey
during internment, less advances, long leave pay, pensions to those entitled to
them by virtue of length of service or special dispensation and gratuities for
loss of career to those not entitled to pensions. In addition to this, the Morcher
Document also showed the pension amounts due to Council employees who had retired
before Pesrl Harbor and had been receiving their pension payments quarterly up to
.ﬂutnhr. This Document was approved by the Council at Shanghal and upon its
approval became & liability of the International Settlement at Shanghai within the
purview of Article 3 of the Sino-American Treaty of 1943. Article 3 of the Sino-
American Treaty of 1543 did not sbrogate the Land Regulations. On the other hand,
in effect, it validsted them, because the constitution of the Internstional Settle-

ment at Shanghai, China, vas one of the legitimate rights in the International
Settlement protected by such Tresty. It was just as mich a legitimate right as
'“" of the Shanghai Power Company and the Shanghai Telephone Company to

L

Lch the United Stetes Government gave diplomatic protection when the Chinese

e e

them over. Any action of the Municipel Council, therefore, even
; o
eaty, which, es we have seen, did not transfer the
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The Department
Government which consisted of the appointment

B, i+ S It was proposed that such
B e i o m‘:‘”‘: claims against the former International
+ 0 8 Judicial menner, whether they should be peid by the
RSV JCOSTut. 1T aftar She vandering of svards agaiast Ahe Obinese Govrn
ment such avards were not peid, the assets of the former Internationnl Settlement
Vere to be levied upon and scld to pey the awards. The appointment of such a
Gommission had many precedante becsuss international claims have in the pest been
submitted to international commissicns or tribunals for settlement. In ordinary
compercial circles it is not usual to permit the debtor to act as & court in
determining its own responsibilities. Instead of supporting this British plan
which would have mssursd the payment of the retirement bensfits, the Department of
State mccepted the Chinese proposal of & Liguidation Commission appointed by the
Governments concerned, consisting of eight Chinese and four Foreign Advisers which
Commission wes crganized in the latter pert of 1946 and held its first meeting on
Rovember 29, 1946. The Forelgn Advisers were as follows: British - T.8. Fowell,
& member of the Shanghai Munieipel Couneil; American - Dr. Ceorge Sellett, former

District Attorney of the United States Court for China end a celebrated lawyer

practising in China; Netherlands - Jan Carriere, a member of the Shanghai
Municipal Council, and Swiss - H. von der Crone, a member of the Shanghai Municipal
Coungil.

While these foreigners were referred to as Advisers under the rules governing
the Liquidation Commission, each Chinese member and Foreign Adviser had one vote
and resclutions could be adopted only by unanimous vote. All resclutions which
were ordinerily passed were forwarded to the Chinese Government snd the Embessias
concerned for their information and appropriate action. If the Chinese members
of the Commission and the Advisers failed to agree, the disagreement was referred
hﬁmwnﬂmmﬂmhﬂmmrwummtw
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' B Doculnt. The Nivisers sdvocsted ite sdoption
oyees, in accordance with its terms, while the

L
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ms very far from that of the Foreign Advisers. The
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« It is understood that the American Embassy at
Nanking had & copy of this Joint report in its files prior to the fmll of Nanking,
and that a copy was forwarded to the Department of State at Washington. There-
after the British and American diplomatic representatives in Ranking commenced
negotiations with the Forelgn Office regarding the claims of the former Municipal
employees of the International Settlement, which continued without result until

the present authorities took over Ranking.

The British Government hes accepted its responsibility and has paid the
former British employees of the International Settlement at Shanghai substantially
in accordance with the Morcher Plan, and alsc substantially in accordance with a
memorandum dated June 25, 1947, prepared by the Forelgn Advisers setting forth
the minimum considered dve to the staff. The offer made by the British Govermment
to the former British employees of the International Settlement at Shanghei reeds
as follows:~-

"Under the terms of the Sino-British Treaty of 1943 it was understood

that the Government of the Republic of China, in taking over the
administration and control of the International Settlements st Shanghail
and Amoy, would meke provision for the assumption and discharges of the of-
ficial obligations and limbilities of those Settlements and for the
recognition and protection of mll legitimate rights therein.

2. No payments have been made by the Chinese Government in respect of
gume dus to British ex-employees of the Shanghai Municipal Council.
In order to relieve bardship, His MajJesty's Covermment in the United
: Kingdom agree to make to ex-employees, who derive British nationality from
| the United Kingdom, or, in the event of their decemse, their personal
- representatives (heirs or successors), the following final ex gratia
peyments.

(1) A lump sum advance representing the full amount recommended by

- the Foreign Advigers to the Shanghai Liquidation Commission in
respect of superanmuation fund benefits up to 30th September 1945,

 advances in respect of superannuation fund benefits already

e by His Majesty's Government;

b_ advance representing the full amount recommended by
Foreign Advisers to the Shanghai Liquidation Commission in 1
%t of gratuity for loss of employment;

. B
» sum advance representing 50 per cent of the amount recom-
ign Advisers to the Bhanghai Liquidation
et of arrears of pay up to 30th September, 1945,
if any) made by His Majesty's Consular
- subsequent to that date, except where such
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advancag were due to o
ircumstan
r-cimum, and lagg Payments lf“:m;,irh mirh ht:.ﬂ;-:ﬂ -l
i1 on or arter Sth December 1541, at the rate of
Shanghai

&pproved
Liquidation cuu:;.ﬁuf," Foreign Advisers to the

&) which vere avarded prior Bth December, 1541

¥ #

B) to which ex-smployees wore held to be entitled by the Foreign
Advisers to the Shanghai Liquidation Commission inm respect of
the period from Btn Decenber, 1941 to 30th September 1545:
or llt&rmt.iml;.r, 8 lump sum advance in commutation of Fens
in cases where quArterly payment is so small that it can be of
little current value to the recipient;

(v) Additionay sdvances, during the first year of cperstion of this
settlement » To recipients or advences in respect of pensicns, in
order to adjust, where appropriate, the difference between the
m"’ig:ﬂ‘-‘wﬂliuit of B4O per month and the full amount of the
Pens #

Ome tax is payabla by pensloners of the former
Munieipel Council in respect of advances by His Majesty's Govern-
ment against pension rights, income tax will have to be paid in
Téspect of current and past sdvances in respect of pemsion if the

Chinese Government at any time in the future meet their cbligations

in regard to pensicns for ex-employees of the Shanghai Municipal
Couneil.

3. In consideration of His Majesty's Government making the foregoing
payments, ex-employees of the Municipal Couneil, or in the event

(heirs or successors),
L

L. Ex-employees of the Shanghai Municipal Council, or, in the event of
their decease, their persomal representatives (heirs or successors),

Majesty'es Covernment may
their cleims in respect of superannustion fund, pay, pensicn
and gratuities for loss of employment,; menticned sbove.

1ich can be substantisted by legal proof, if desired, that

..__ N

_: e .-F._*. 1y 2
£ the forne ¢ British employees of the International Settlement have

of the British Government and received the payments, as




As is well

Government has loaned the British Government large
sums of money and it ig within the realm

Imovn, the United States

of possibility that the former

British employees of the International Settlement at Shanghai, China, have

DRen $A1d out of the funds advanced to the British Goverrment by the Goverme
ment of the United States of America. It ie believed that thare is no
reason for the United States Government refusing to recognize its cbligation
to pey the former American employees of the International Settlement at
Shenghai without further delsy, in accordance with the Morcher plan.

As to the Pound Sterling amounts due to the American employees, of which
the Department of State is well informed, it appears that it would only be
fair that these amounts should be paid in United States Dollars at the
official cross rate between Pounds Sterling and the U. 5. Dollar which was
in force on September 30, 1945, when these amounts became due, otherwise the
former American employees would lose considerable money on account of the
change in the cross rate between the U. 5. Dollar apnd the Pound. In addition
to this, the United States Govermment, s in all transactions between privete
parties, should pay a ressonable rate of interest, say &% per annum, on the
amounts due as from September 30, 1945,

CORRECTION OF INJUSTICE: In view of the foregoing, it would appear to
be just and equitable for the Department of State (1) to spomsor an act of
Congress providing for the payment of these claims, or {2) to pay the claims
out of some fund already svailsble. The United States of America can, as
= ~ the British Government did, require the former American employees of the
e Governmeat of the United States can then, 1f it so desires,
-" dings against the Governnent of China in the Court of

N
v




(signed) Cornell 8. Frankiin,

Member of Shanghei Municipsl Counedl, 1933-1940
Chairmen of Shanghei Municipel Council, 1933-1940

(Signed) Robert T. Bryan, Je.,
Munieipal Advocate & Legal Adviser to
Shanghei Municipal Council.
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AMERICAN EMPLOYEES OF THE SHANGHAT MUNICIPAL COUNCIL

MGDRDIHETDEI'%

1. California: Williem Caspar Blabon, Jr. (Dead but

widow resides at 233 South 21st St.,
San Jose,)

Richard Michael Jordan
2617 Central Ave.,
Alameda, Calif,

¥

Rose Elaine Lane,
3660 Jurupa Road,

Sunny Slope Heights,
Riverside, Calif.

vﬂlﬂm ﬂlﬂrﬂn,
Dolores & Second,
Box 1032,

Carmel, Calif.

Ralph John Thoemmes,
Los Angeles 27, Calif.

Grace Belle Warmoth,
1126 Flacer 5t.,
Reading, Calif.

2. Colorado: Roy Powderly Roberts,
40O South 5th St.,
Montrose, Colo.

3. HNew Jersey: J. W, Lawler,

8 Stephenville Parkway,
Metuchen, N. J.

-ﬁ_ o e ﬂﬂ’]] “ :

36l State St.,
M' !l ;l

%, Wew York:  Trenshaw B. Holt,

ﬁ“ﬂt?ﬁhﬂt” m* E‘!l
mmm' N. Y.

Manley Charles Jensen
-ﬁlh., lp';- ml
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AMERICAN

DEAD:

—

NO PROOF oF AMERICAN CITIZENSHIP: A. N. Rosanoff
_--'————i—_.__-____.___

\

William Casper Blabon, g ‘
(Widow in Californig)’

Stirling Fessenden
(No reply from Administrator)

Richard Ottley Jackson

Feter Michael Pavchinsky
(Beirs & Relativeg unknown)

William Edward Sauer
(Widow believed still in Shanghai)




FDRTHERELIEFDF uﬂmummmmgm
OF THE SHANGHAT MUNICIPAL coumCIL

* % % % a8 * *
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States of Americs in Congress as

sembled, That the Secretary of the Treasury

be and he is hereby, authorized and directed to pay, out of any money in

the Treasury not otherwise appropriated, to the persons hereinafter named

or their heirs, executors or administrators;

Persons employed by the Council at the time of dissolution:

NAME AMOUNT
W. C. Blabon (died Mar. 1950) $ 2,566.06
R. T. Bryan, Jr. 156,207.70
H. M. Ely (died Mar. 19L4) 3,6812.55
C. B. Holt 29,2h8.05
R; M. Jnrdnn W:E?E'Eﬂ
J. W. Lawler T,155.16
R. E, Libby b,167.25
. G‘I}H}'tr lﬂ;TST*m
P. M. Pavchinsky (died Feb, 28, 1943) 9,443.92
A. N, Rosanoff 6,380.13
J. J. Surel 11,908.89
R. J. Thoemmes h,813.
G. B. Warmoth, Miss 16,067. 42
J. H. Dunning _2,962.36

TOTAL $315,762.58 $315,762.58

Pre-Pacific War Pensioners on the date of their deaths
or December 31, 1945, whichever first occurs:

o " w ﬁ, paid 'brjﬂhlnlhu s
V. B. Sauer (aied Har. 29, B ¢ 1me0
~ B.O. Jackson (aied June 12, 1047)  © Tlviod)
] E '.qﬂt';,"‘w Mlm

26,717.30
BORInt st ruto: s, _14,309.16

B

. GRAND TOTAL  $396,583.12

settlenent of any and all
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benefits, pensions op any other employment benefits
claim pursuant to the

exti
nguishing or diminishing the liability of China with respect to such

claims, but shall be considered as an advance by the United States on

account of such claim, Upon the payment of & claim under this act any

and all rights of the claimant, his heirs, executors or sdministrators

in respect to such claim against China shall be held to have been assigned
Bro tanto to the United States, to be enforced by and on behalf of the
United States against China, in the same manner and to the same extent

a8 such rights would be enforced on behalf of the United States national

concerned. Any person who makes application for payment under this act

shall be held to have consented to all the provisions of this act}
Provided, That no part of any of the sums appropriated in this act shall
be paid or delivered to or received by any agent or attorney on account
of services rendered in connection with the claime settled by the payment
of such sums, and the same shall be unlawful, any contract to the contrary
notwithstanding. Any person violating the provisions of this act shall be
deemed guilty of a misdemeanor and upon conviction thereof shall be fined
in eny sum not exceeding $1,000.

Inasmuch as the sums appropriated by this act are in payment of income
earned from sources without the United States which may be excluded from
gross income as provided in Sectiom 29.116 (1) of the Income Tax Regulations,

-a_.l?. i ¥

s are hereby expressly made exempt from Federal Income and Inheri-

o

be excluded from gross income by the recipients or
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H. R. Lo2k

IN THE HOUSE OF REPRESENTATIVES

April 28, 1953

Mr. Widnall introduced the following bill; which was referred
to the Committee on the Judiciary

-A BILL

For the relief of certain American employees of the former
Shanghai Municipal Couneil.

1  Be it enacted by the Senate and House of Representa-
2 tives of the United States of Amerieca in Congress assembled,
3 That the Secretary of the Treamury bte, and he is hereby,
i authorised and directed to pay, out of eny money in the
£ Treasury not otherwise appropriated, to the persons herein-
6 after named the sums set forth after their respective names,
| sir heire . axscutors, or administratorss

n, $1,733.83; R. T. Bryen, Junior, $117,-

162,073 R. M. Jordan, $39,146.12;

Duyer, §7,25.73; J. 3.

-

3,2 «03 !ﬂﬂ'- B-
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2
Warmoth, $10,856.37; R. p. foberts, $21,5)¢ 63; M. C
Jensen, $21,7h6.3Y; Hre, R, 5. lane, $12, 30l 813 total

: 4 ]
$270,326.80.

These sums reprasent

imerican claimanta, without intereat, of amcunts deducted

e actusl anounts due to said

from their salaries and other artounta to s2cure their retire-

mert benelfits arising out of their employmert bty ths former

Shanghal Municipsl Couneil, an international protectorate
¥hich had been sponsored and supported by ths United

States of America in comfunction with other treaty powers

1

2

3

L

5

6

T

8

9

10

11 sines 1BLhy, end which was ths governing body of the In-

12 termatioral Settlement of Shanghsi until Jamuary 11, 1943,

13 wvhen the American and British Govermments si gned treaties

1, with China, without the pricr concurrencs of ths other traaty

15 pewers, which provided for the rendition of the Tntermational

16 Settlement at Shanghai without the necessery and essential

safeguards to protect the vested irterosts cf the above cliin.
tts, and by agreeing that the Chinese Govarnment shoulc

' #mwmmw

r

qm m hﬂm clalmants of
1o pe ‘Hﬂ Chinese Uovern-

to no effect;
itionsl intersst of the
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3
The payment of any claim pursuant,
this Act shall not be construed ag

to the provisions of

extinguishing or diminish-

ing the liability of Chine with respect t o such claims but shall

be considered as an advance by the United States on the

claims of the named individuale or their heirs, executors, or

administrators against the Chinese Covernment for salaries,

retirement benefits, pensions, or any other employment bene-

fits due them from the former Shanghai Municipal Councilj

and upon the pagyment of claims under this act any and all

rights of the claimants, their heirs, executors, or administra-

tors in respect to such claim against China shall be held to

have been assigned pro tantc to the United Statss, to 1=

enforced by and on behalf of the United States against China.

Any person who makes application for payment under

1 -* be held to have comsented to all the provisions
That no part of any of the sums

ghall be paid or delivered to or



i

ment of income earned from sources without the United

States which under pertinent laws may be excluded from
gross income, said sums are hereby expressiy made exempt

from Federal income and ivheritance taxes and may be

1
2
3
b
5

excluded from gross incoms by the recipients.
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